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MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 401/2016
WITH
MISC. APPLICATION NO. 224/2016
WITH
CAVEAT NO. 49/2016

DIST.: PARBHANI

Jalamsing Davanji Valvi,
Age 54 Years, Occu. Service,
Tahsildar, Jintur,

Dist. Parbhani

-- APPLICANT
VERSUS

1. The State of Maharashtra,
Through Secretary,
Revenue and Forest Department,
M.S. Mantralaya, Mumbai-32

2. The Commissioner,
Aurangabad Division,
Aurangabad.

3. The Collector, Jalna.
-- RESPONDENTS

APPEARANCE : Shri S.D. Dhongde, learned Advocate for
the Applicant.

: Shri M.S. Mahajan, Learned Presenting Chief
Officer for the Respondents.

: Shri C.D. Biradar, learned Advocate for
intervener, absent.

CORAM: HON’BLE SHRI RAJIV AGARWAL, VICE CHAIRMAN (A)
AND
HON’BLE SHRI J.D. KULKARNI, MEMBER (J)
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JUDGMENT
[PER- HON’BLE SHRI J.D. KULKARNI, MEMBER (J)]
(Delivered on this 13tk Day of December, 2016)

1. The applicant Jalamsing Davanji Valvi, is serving as
Tahsildar, Jintur, Dist. Parbhani. The Original Application has
been filed for the relief that the impugned order of enhancement
of punishment whereby the applicant has been reverted to lower
post for two years by the Commissioner dated 6.5.2016 be
quashed and set aside. The O.A. was subsequently amended
and vide amended prayer the applicant has claimed relief that
the order passed by the Collector, Jalna on 1.8.2015
withholding annual increment payable to the applicant on
1.7.2016 be quashed and set aside and consequential orders
passed by the Collector Parbhani and the Collector, Nanded
shall also be set aside and respondents be directed to allow the

applicant to work as Tahsildar, Jintur.

2. The factual matrix of the Original Application is that
the applicant joined service as a Clerk with respondents in the
year 1983 and considering his seniority, he was promoted to the
post of Tahsildar on 16.09.2009. In the year 2005, he was
posted as Nayab Tahsildar at Jalna and at that time, he has

passed some orders in the matter of Smt. Laxmibai Panduranag
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Wagh Vs. Bhskar Madhavrao Kulkarni in tendency matter. The
said order was challenged before the Collector and thereafter,
before Maharashtra Revenue Tribunal and was set aside. Shri
Kulkarni, filed application before the Government seeking
permission to prosecute the applicant in criminal Court and
also filed W.P. No. 841/2015 seeking same relief. The said W.P.

was however, disposed of with direction on 11tk August, 2015.

3. On 11.8.2015, the Government rejected permission
to prosecute against the applicant, however directed initiation of

Departmental Enquiry.

4. The applicant faced the Departmental Enquiry in
accordance with the provisions of Rule 8 of the Maharashtra
Civil Services (Discipline and Appeal) Rules, 1979. The charge
against the applicant was that when the powers to deal with the
tenancy cases were confirmed upon the then Tahsildar Mr.
Joshi, the applicant exercised said powers as Nayab Tahsildar
and illegally passed the orders and acted beyond his
jurisdiction. The Collector found the applicant guilty and passed
the order of stoppage of one annual increment for one year

against the applicant.
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S. Shri Kulkarni, being unsatisfied with said order of
punishment of one annual increment passed by the Collector,
filed Appeal before the Commissioner, Aurangabad on 4.9.2015,
through Advocate Mr. C.D. Birajdar. On 6.5.2016, the
Commissioner passed final order and modified the order of
punishment passed by the Collector. The Commissioner
enhanced the punishment and reverted the applicant on lower
post for two years. The said order is subject matter of this O.A.
Subsequently, the applicant amended the O.A. and also
challenged the order of punishment passed by the Collector on

13.8.2015.

6. The learned counsel for the applicant submits that
the impugned order of enhancement of punishment is without
application of mind and has been passed under the influence of
the order passed by the Hon’ble High Court in W.P. No.
849/2015. No reason is assigned by the Commissioner for
enhancement and the order is also gross violative of proviso to
Rule 25 of the Maharashtra Civil Services (Discipline and
Appeal) Rules, 1979. It is stated that Shri Kulkarni has no locus
standi to file appeal being third party and therefore,
Commissioner ought not to have entertained the appeal/

revision.



5 O.A. No. 401/2016

7. Mr. Bhaskar Madhavrao Kulkarni also filed his
affidavit.
8. The respondent no. 2 justified the order passed by

the Commissioner. It is stated that full opportunity was given to
the applicant by the Commissioner. The applicant has
exercised those powers which were not vested in him under
Hyderabad Tenancy and Agricultural Lands Act, 1950. The
applicant not only exceeded his jurisdiction but it is a case of

illegal exercise of power.

9. It is stated that Shri Kulkarni filed complaint/
appeal against the applicant and it was treated as suo-moto
revision and after giving opportunity, the order of enhancement
of punishment was passed. It is stated that the applicant has
alternative remedy available under Rule 17 of the Maharashtra
Civil Services (Discipline and Appeal) Rules, 1979 but without
exhausting that opportunity the applicant has filed this O.A.

and therefore, the O.A. is not tenable.

10. We have heard Shri S.D. Dhongde, learned Advocate
for the applicant and Shri M.S. Mahajan, learned Chief

Presenting Officer for the respondents. Shri C.D. Biradar,
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learned Advocate for intervener, was absent. We have also
perused the affidavits, affidavit in reply, short affidavit filed by
third party Shri Kulkarni and various documents placed on

record by the respective parties.

11. From the facts immerged it seems that the Collector
Jalna was pleased to pass the order in Departmental Enquiry,
whereby one increment of the applicant which was due on
1.7.2016 was stopped for one year. The relevant order is as
under:-

“ 377SIT

) . 5.3 BT, THIGIT AT TETFER ((HasSue) TErae

FHIA(E, STEAT T TElgeer. [Sgr 5. oo arar
TERTE AIRT dar (e F S79ies) A9F equws F [AaH
YE@IAR) STTF 9l o¢ FT& Qo0¢& s T FUR TH
FaTare TF FurGrdt g7 IFUIIT IT 36

(?) R T TaEHiard qed JargEdishd uarad arEr.

(3) I FIFYITAT FBIT TFEOMET B TAIFHT TSE FETFHS
g7 Fvard qrar.”

12. It is material to note that this order of punishment
in the Departmental Enquiry has not been challenged by the
applicant by filing appeal but the same is being challenged
directly before this Tribunal that too by amending O.A. If the

pleadings of the O.A. are considered, it seems that the applicant
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seems to have accepted order passed by the Collector, whereby
his one increment is stopped, for one year only but by way of

amendment in the O.A., the said order is also challenged.

13. The learned Chief Presenting Officer submits that
the applicant has not challenged the original order passed by
the Collector imposing punishment upon the applicant and
therefore, for the first time in this Original Application the
applicant cannot challenge that order, since he has not filed
appeal under section 17 of the Maharashtra Civil Services
(Discipline and Appeal) Rules, 1979. From the synopsis as well
as pleadings in the O.A., it seems that the applicant originally
challenged only order passed by the Divisional Commissioner,
Aurangabad whereby, the applicant was reverted to the lower
post for two years. In other wards, the order passed by the

Collector, Jalna seems to have been accepted by the applicant.

14. The Section 17 of the Maharashtra Civil Services
(Discipline and Appeal) Rules, 1979 deals with the order against
which appeal lies and as per Section 17 (ii) the Government
servant may prefer an appeal against the order imposing any of
the penalties specified in Rule 5 of these rules, whether made by

the disciplinary authority or by any appellate or reviewing
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authority. Rule 18 states about appellate authorities. In view of
these Rules, it was necessary for the applicant to challenge the
orders passed by the Collector in appeal, since he has not filed
any appeal against the said order, he cannot for the first time

challenge that order before this Tribunal.

15. The learned Advocate for the applicant submits that
the entire order of punishment was passed by the Collector
under the presumption that the applicant was not authorized or
not having jurisdiction to decide the tenancy matter of Shri
Kulkarni. He also submits that this very foundation of taking
action against the applicant is wrong. The learned Advocate for
the applicant invited our attention to some copies of
notifications, which he placed on record subsequently. The
copies of Notifications dated 30t May 1959 and 8t February,
1983 are placed on record at paper book page nos. 30 and 31.
The said Notifications states that the Government of Bombay
was pleased to vest in the Naib Tahsildars including Naib
Tahsildars (Lands Reforms) in the Hyderabad area of the State
of Bombay all the powers confirmed and the duties imposed, by
or under the said Act on the Tahsildar. The learned Advocate for
the applicant therefore, submits that the applicant was very

much authorized to exercise powers to deal with revenue mattes
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as he was working as Naib Tahsildar. It is however, not so
because from the charge framed against the applicant in
Departmental Enquiry, it seems that the applicant was
Tahsildar in-charge of Election and not land records and still he
exercised his powers to deal with revenue matters. In any case,
it was necessary for the applicant to file appeal against the
order of Collector, had he being aggrieved by such order of

Collector.

16. The material order, whereby the applicant has been
aggrieved, is the order passed by the Divisional Commissioner,
dated 6.5.2016. The said order can be reproduced for
convenience, which is as under:-

“FereaT
@ 9 et (R F dite) fam glues I fam 4 It
ERIEIIET)

St S . g, dorle TAEd dediger  (Fasue),

defle SRSl STedr T defieer a5, ot =
Focdl  SaHAad=aT AT woedr fgania =tesft Sfdt
fSTeefaerTdt Stroar il fadie 02 .o¢.Rogn TS forardewid freer
Tid FT il &, 09 .00.2028 USH ST O Uk Ia4dié Uh
FUETST TG TSt e, 3Fd SN ASH . IR Areed
FSHOT, TEUR STSAT AT faTis w .9 02y Tsht = fafisr sfs.
. TRER I "AThd 7erre A ar @B 3 otie) fam
2’we o A v = Ifle TES HS. o, RS ATHEd

FHSHO, T e THWOMA TI FFdAl 3TGA AT Hhoedl damir=al
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fgurita =twsi=ar sTeateT awa ot gedt I fawer foraar syesT
TRa &oT 3R, of mowult I el o7 oo geamn
o FEa "Aerre AT dar (T 7 o die) A gjwes F fam
y TEd Seeif¥er STor I STeen YAdiaihd  iodrl
fofo guvarg emrer. o, IS, gdl, dontaid Tad dedioer

(frasv), dedfie AT STeAT T dedioar fSiqr a #f

IR ATHEE H{SHOT AT AT FIgT dT5] AiSvar=r geoft et
o TS

oft. R ATHEdE Howul AT T ¥R .Ro2y ASHA
ASid gEle THTN UM HISS K. oEEE Id SIET F §e
gfgare ®FaEr 2’40 I FBHH ¢ TIAR defdser AT g
FIAATdS Hea TR H0ig Jvarr AfER amed. o Torw
Sireft, dehle dedieer STeAT © fadie R¥.4.kc0y IS d8He
FRATGT STeAT AT ITRfT e, a7 feasft -t ®IHR TR
At Aol AR, AT STHAFET #ft. ST . Fdl, dehRE Arad
dedioer, ((asus) a1 FHar= THona Aufa Soar=nm Foraret
AP AT AT THOT FHIEH 004 /USSR / AU/ Fal,

FeHtarE gigl A fawm aud ara {osoit a1 gEnd fadiw
.4 200y TS dEeHl@er STSAT a1 SieamH  fFamaea g
AfPRETed A TG HST AR, AT U el Sren
i oft Fesdt At fawer merre A gar B ¥ orite) faam
220 I W ¢ o=y fguria =iesi=N =rdal FEd Tdq
FoS OTaT AT 2 ¢ .Re2y T T UM TG FoS el
YT o Feodt AT Fobear THAfda=aT go-d sIfavrg fFwre
IMRd. HS S st A faais ¢ ¢ R0y a faar®
23.¢.k024 T IMCIT I Fed o Tt TG wmer furam
FSTETATT ATt 7Y oAt off . Howul At Fer TR,

feqi 28 2 .20y USH feawar gAavi= It ot FoHvl F

SEl UM el S ATe. AME AT AT YHONT  cAIHEHe

ST J% AT Fga hed ol aEd  STeeleedil  SeAT
Tt foram RSt e, fSier g¥id Tad UNd B dBR &
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AT fTRMFE A= AT HAH 394 o Fowoli IAr=r 75
et Frevar=t faadt of el AT &l 3Te.

3TSER off R ATadd {SHHRuil, AT A ASd THE
Foo Jgad, @, JIZ. Fedl Al gAEvie a9t o FemEm
st feed, Seefyed Stedar Ji=m eer 7T @sie

AATSATT Gob TfFahdie 3TG FwIead=n faar &ar, ot T2t

JBdl, ARSI Aad defieer (Fasu@®) defie &g, SToHl

it Ad defdeer (MaSu) a1 9eer &riid STHair d ol
Tz FHASATEY Ul HUAmET STl STEeR F9aHr  AfEER
FAARIT ST A defie waiedrds . TR &%,
Roou /Y /FHeE/ A Audl oefiar wigdt G fawem AmiRd

FHSHU AT ST Fos [TTTF THOMT BETETe FHod FIAaT 2340

T FSH 34(TA) AT FHeg AMT w0 &, ¢ .04 .R004 TS
G, Tsrer SIeft, dJEfieer Soar § siedrd 3uRYd STHdin
TeI@eR a7 YSAH ST TRd &l e, o Jedal I Ao
PR Faa TR ST 9 Fasid ANERER AfFHuT e
Jezdl ATHaR Fsaao!l FTer e O smoear auiai go-d
TRE AT AT A A9, A Noeriuert SoAr are
PTEEas TevNd de® &ed "eg A a1 (a3 o de)
e 2w = fEm w@)@en FER . gt A St ad aH
uieRdar garadd Fodar=t e asanr =arafad 2 ar feeafua
o TSl AR, Had, I 3TN TSIl WISte YHTOT AT Iiid
Fd 3Te.

AT
2. fScefe Sroar Iig Tdiorid 3Tevnd de Hivdrd
Jar.

2. 4. JE. F@dl, THSHT TJEad defdoer, dsdis

FATGT STl T2 defdeer Sqz 5. myoft amEr
HS Tad @(@@a defdoer  Hawd) S FuieRddr

Teraad FHIoaTEr e aSavard ad.
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3. g fore=r ofie g® oFar ot SISt Fedl § WIeR
AT AT ST Froradt  aiegd  frasr  wroraEt
MOTOYTd ATdT.

¥, T foerEr Mo TUdHal 9 Hed UareR AU
FeaHdT o, SIS, Fedl I 9El wRAS  dadarel

I¢ ehoedl SR Trerd.”

17. The learned Advocate for the applicant submits that
the order passed by the Divisional Commissioner is against the
provisions of Rule 25 of the Maharashtra Civil Services
(Discipline and Appeal) Rules, 1979 and particularly against the
proviso of Rule 25. The Rule 25 and its relevant proviso read as

under:-

“25. Revision. - (1) Notwithstanding anything
contained in these rules, the Governor or any
authority subordinate to him to which an appeal
against an order imposing any of the penalties
specified in Rule 5 of these rules lies may, at any
time, either on his or its own motion or otherwise call
for the records of any enquiry and revise any order
made under these rules or under the rules repealed
by Rule 29 of these rules from which an appeal lies
but against which no appeal has been preferred or
orders against which no appeal lies, after
consultation with the Commission where such
consultation is necessary, and may-

(a) Confirm, modify or set aside the order; or
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(b) Confirm, reduce, enhance or set aside the
penalty imposed by the order, or impose
any penalty where no penalty has been
imposed; or

(c) remit the case to the authority which made
the order or to any other authority directing
such authority to make such further
inquiry as it may consider proper in the
circumstances of the case; or

(d) Pass such other orders as it may deem fit :

Provided that, no order imposing or enhancing
any penalty shall be made by any revising authority,
unless the Government servant concerned has been
given a reasonable opportunity of making a
representation against the penalty proposed, and
where it is proposed to impose any of the major
penalties or to enhance the penalty imposed by the
order sought to be revised to any of the major
penalties, no such penalty shall be imposed except
after an inquiry in the manner laid down in Rule 8 of
these rules except after consultation with the

Commission where such consultation is necessary :”

18. The learned Advocate for the applicant submits that
the revisional power should not have been exercised without
giving opportunity to the applicant as per the proviso. Perusal of
the proviso says that the revising authority, unless the

Government servant concerned has been given a reasonable
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opportunity of making a representation against the penalties or
to enhance the penalty imposed by the order sought to be
revised to any of the major penalties, no such penalty shall be

imposed except after an enquiry.

19. The very opening paragraph of the order passed by
the revising authority makes it clear that Shri Kulkarni, was
aggrieved by the order against the applicant and therefore, he
filed appeal under Rule 17. The revising authority however,
observed that he was satisfied that Shri Kulkarni, was aggrieved
person, since the order was passed by the applicant in his
revenue matter. However, before passing any order the
Divisional Commissioner, thought it proper to issue notices to
the applicant as well as Shri Kulkarni not only that he has

taken decision to review the order as per Rule 25.

20. Admittedly, the Division Commissioner is authority
subordinate to the Government and as per Rule 25, he is
authorized to review the order either on his own or otherwise,
call for the record of any enquiry. Considering this aspect the
Divisional Commissioner was authorized to revise the order.
While revising the order under Rule 25, the revising authority

may confirm, modify or set aside the penalty imposed by the
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order or impose any penalty, where no penalty has been
imposed. In such circumstances, by no stretch of imagination
it can be said that the Divisional Commissioner was not

authorized to revise the order as per Rule 25.

21. The learned Advocate for the applicant submits that
the applicant was not given opportunity of being heard. In this
regards, the very first paragraph of the order makes it is clear
that the applicant as well as Shri Kulkarni were given
opportunity to submit their say and notices were issued to

them.

22. The impugned order further says that on 16.11.2015
when the matte was heard Shri Kulkarni as well as applicant
were present and Shri Valvi i.e. applicant has filed his written
submission and in the said written submission, the applicant
admitted that he has committed mistake but inadvertently and
that the Collector has also punished him. This clearly shows
that the applicant was satisfied with the order passed by the
Collector. He has also mentioned that Shri Kulkarni filed
complaint against him, as he was aggrieved. He has also

requested that the order of Collector shall be kept intact. All
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these facts clearly show that the order passed by the Collector

was agreeable to the applicant.

23 Perusal of the order passed by the Collector shows
that the charge against the applicant in the Departmental

Enquiry was as under:-

“G) Hish FreeT ArfT.STSAT Al T ZHE §3/4 F Wi/ UL
FHIF ¢c& &F o? BFH 4< IR T SIHHIT EgTaie Fed FHIIaT
eQuo T FEH 3< (TH) FHUT F& FINIT FIUITH fAIFH %4,
Rooly T WFHIFITIR T TRIT FH 3TE.

(?) T TETFCR  (RISTE) TaIay AT STFar-l T FB

FITETE FHIUTAE] IFR THATT 14T TeldS FIIGATdIS THIT

FHF ool Ug,/ FB,/ FHET HFdT FeHIGTE TIGIT TIH & gad

TEIRTT FFHUN T7d Fod STHIT [F0aF FHUNT 7l 2%.4.7004
ST SETT TRIT #oS 3E.

(3)  H TSI SV T, TEHFER ST & 7% 2%.04.9004
TS TElGgs FrAlEIrd STEAT A9 39T . 1. 5.81. Far
TIT TEASFR ((AFSTF) T4T Fed [F9TE FHEONT EaTae Fes
FHIIGT 2%uo FSH 3L(TF) FATTT Fed FIMid FI0AH FHIFTINR
FHITTET TFR=T SIFR TITHT 41 TelGFTR BT 39T GIRT
FS. FIFR TIle= Ic3TT FS Radod Fat e

24. From the aforesaid charges it is clear that the
applicant was not authorized to deal with the revenue matter of
Shri Kulkarni as he was Naib Tahsildar (Election). The revision
authority has considered this fact and has specifically observed

that there is absolutely no reason for applicant to deal with
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revenue matter, when he was Naib Tahsildar (Election). The
applicant has acted beyond his jurisdiction and therefore, he
came to the conclusion that the order passed by the Collector is
meager or in-proportionate and therefore, he has decided to

enhance the punishment.

25. The learned Advocate for the applicant invited our
attention to proviso 25, which is already reproduced earlier and
careful reading of the said proviso says that if the revising
authority comes to the conclusion that the penalty imposed on
the delinquent is not proportionate and it is desirable to
enhance the penalty then it is necessary to give reasonable
opportunity of making a representation against the penalties

proposed.

26. In the present case, even though the opportunity
was given to the applicant to deal with the complaint filed by
Shri Kulkarni, whereby, he requested the revising authority to
enhance the punishment, the revising authority directly came to
the conclusion and straightway imposed penalty. In our
opinion, as the Divisional Commissioner came to the conclusion
that the penalty imposed by the Collector was meager or in-

proportionate and that he desire to enhance the same, he
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should have passed such order and should have issued show
cause notice to the applicant calling upon him to explain as to
why the penalty against the applicant issued by the Collector
shall not be enhanced and why the enhanced punishment shall
not be imposed upon the applicant. After receiving
representation/reply to the said show cause notice filed by the
applicant, the Divisional Commissioner should have passed
necessary order keeping his mind open for considering the

representation filed by the applicant.

27. In view of the discussions in foregoing paragraphs
we are satisfied that even though the cognizance of the
complaint is taken by the Divisional Commissioner is legal and
proper, his action imposing punishment straightway without
giving opportunity to the applicant to file representation against
the enhanced punishment is not legal and on this count, the
order passed by the revising authority i.e. Divisional
Commissioner will have to be interfered. Hence, we pass

following order:-

ORDER

1. The Original Application is partly allowed.
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The applicant’s prayer for quashing and setting aside the
order passed by the Collector, Jalna on 01.08.2015
withholding annual increment payable to the applicant as

on 1.7.2016 is rejected.

The order passed by the Divisional Commissioner,
Aurangabad on 6.5.2016 reverting the applicant to the
post of Naib Tahsildar is quashed and set aside.

The matter is remanded back to the Divisional
Commissioner. The Divisional Commissioner is directed to
pass detailed order regarding his conclusion to enhance
punishment considering the circumstances and shall give
an opportunity to the applicant to file representation as to
why the punishment shall not be enhanced along with the
said show cause notice, the copy of the order passed by
the Commissioner giving his conclusion for enhancement

of punishment shall be attached.

After receiving representation filed by the applicant to
such show cause notice, the Divisional Commaissioner may
pass necessary orders considering facts and
circumstances of the case and also the representation of
the applicant, if filed without being influenced by any of

the observations made by us in this O.A.

The necessary action regarding issuance of show cause
notice for enhancement of punishment, receiving
representation thereon etc. and passing final order shall

be completed within three months from the date of this
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order and the same shall be communicated to the

applicant in writing.

7. As the O.A. is finally disposed of by this order nothing
survives in the M.A. No. 224 /2016, which is filed for early
hearing of the O.A., and hence, the same is also stands

disposed of.

There shall be no order as to costs.

MEMBER (J) VICE CHAIRMAN (A)
Kpb/DB OA No 401 of 2016 jkd 2016



